
 

 

 

 

 

 

 
 

 

1. DEFINITIONS 

In this Agreement the following 

expressions shall have the following 

meanings: 

 

“Annual Fee” means the fee for the 

licensing of Software and Support 

Service for one calendar year 

(prorated if the Effective Date occurs 

after 31 January), as provided by this 

Agreement;  

 

“Audit” means the process of 

verification of the Client’s compliance 

with this Agreement, including the 

number of Housing Units, Factored 

Housing Units and Shared Ownership 

Housing Units (if any);  

 

“Confidential Information” means 

non-public information in any form that 

is provided to the Recipient 

hereunder, including SDM Property, 

regardless of the method, that the 

Discloser designates as confidential 

or should be reasonably known by the 

Recipient to be confidential due to the 

nature of the information or the 

circumstances surrounding the 

disclosure, but Confidential 

Information shall not include 

information that is:  

(a) or becomes part of the public 

domain (other than by disclosure 

by Recipient in violation of this 

Agreement);  

(b) previously known to Recipient 

without an obligation of 

confidentiality and demonstrable 

by the Recipient;  

(c) independently developed by 

Recipient without use of 

Discloser’s Confidential 

Information; or  

(d) rightfully obtained by Recipient 

from third parties without an 

obligation of confidentiality;  

“Effective Date” means the date of 

this Agreement as specified above.  

 

“Factored Housing Unit” means a 

Housing Unit in Scotland which an 

organisation provides factoring 

services to;  

 

“Feedback” means any suggestion or 

idea for modifying or improving any of 

SDM’s Property or services,  

 

“Housing Unit” means the smallest 

unit of housing for a tenancy (whether 

or not tenanted, occupied or available 

for occupancy) that is managed by the 

Client; 

 

“Initial Period” means the period 

commencing on the Effective Date 

and terminating on 31 December of 

the same calendar year; 

 

“Installation Date” means the date of 

Software installation, as mutually 

agreed between the Client and SDM, 

or otherwise the actual installation 

date of the Software;  

 

“IP” means intellectual property of any 

nature or kind whatsoever, whether 

domestic or foreign, whether 

registered or unregistered, including 

all related rights, title and interests to 

the intellectual property and including:  

(a) any invention, regardless of 

patentability, but including 

patents, designs, algorithms, and 

other industrial property rights;  

(b) works of authorship, including 

patents, copyrights, moral rights, 

and mask works;  

(c) registered and unregistered 

trademarks and service marks;  

(d) all other intellectual and industrial 

property rights of every kind and 

nature however designated, 

whether arising by operation of 

law, contract, license, or 

otherwise; and  

(e) all prior, current, and future 

registrations, applications, 

renewals, extensions, 

continuations, divisions, and 

reissues; 

 

“Personal Data” means any 

information relating to an identified 

natural person or a natural person 

who can be identified, directly or 

indirectly, in particular by reference to 

an identifier such as a name, an 

identification number, location data, 

an online identifier or to one or more 

factors specific to the physical, 

physiological, genetic, mental, 

economic, cultural or social identity of 

that natural person; 

 

“Renewal Period” means each 

calendar year after the Initial Period; 

 

“SDM Property” means the IP of 

SDM, including all originals and 

copies of the Software and of:  

(a) utilities, benchmarks, 

diagnostics, manuals, reports, 

records, programs, associated 

media, and other materials used 

or made by or for SDM;  

(b) analytical processes, tools, 

techniques, methods, object and 

source code, and systems 

employed or developed by or for 

SDM in connection with the 

Software;  

(c) information and materials related 

to SDM’s business;  

(d) adaptations, enhancements, 

derivative works, and other IP 

rights in or related to the 

Software; and  

(e) data provided by or on behalf of 

SDM in any form; 

 

“Site” means a physical location, 

designated by an address registered 

with SDM;   

 

“Software” means the SDM 

proprietary software for housing 

systems and applications, including 

modules and add-ons, as specified in 

the schedule;  

 

“Support Service” means the 

maintenance of and general customer 

care related to the Software, as 

provided pursuant to this Agreement; 

 

“User” means an employee or other 

authorised end-user of the Client. 

 

Words in the singular include the 

plural and, in the plural, include the 

singular.  

 

A reference to the term "including”, 

unless the context requires otherwise,  

means "including, but not limited to".  

 



2. LICENCE AND RESERVATION 

OF RIGHTS 

Subject to the terms and conditions of 

this Agreement, SDM hereby grants to 

the Client a revocable, non-exclusive, 

non-assignable, non-transferable, 

non-sublicensable limited right to copy 

the Software in object-code form to 

install it at any Site for use by the 

Client for its internal business and as 

provided in this Agreement (the 

“Licence”).  

 

No title or exclusive rights to any IP is 

or are granted by this Agreement.  Any 

right not expressly granted to the 

Client herein is reserved by SDM and, 

except as expressly set forth herein, 

no express or implied right of any kind 

is granted to the Client regarding any 

SDM Property, including any right to 

obtain possession of any source code 

or other material relating to the 

Software or any other SDM product or 

service. SDM reserves the right in its 

sole discretion to modify, discontinue, 

add, adapt, or otherwise change any 

design or specification of any part of 

the Software and SDM policies, 

procedures, and requirements. 

 

3. SUPPORT SERVICE 

In consideration of the payment of the 

Annual Fee by the Client to SDM, 

SDM shall furnish to the Client the 

Support Service for the applicable 

period. 

 

The Support Service includes the 

following: 

 

(a) making available and installing 

(as permitted by the Client) 

updates, modification, bug fixes 

to the Software from time to time;  

(b) making amendments to the user 

documentation to the Software;  

(c) conditional upon the Client 

installing upgrades annually (as 

available) to the Software general 

customer care and support, 

including question-and-answer 

and trouble-shooting; 

 

SDM does not guarantee to provide 

specified members of staff but will use 

commercially reasonable efforts to 

respond to any query within 3 working 

hours of being contacted.   

 

If the Client notifies SDM that it detects 

an error in the Software and identifies 

or demonstrates it to SDM, SDM shall 

use commercially reasonable efforts 

to investigate but is not obligated to 

correct such error. 

 

Requests for Support Service shall be 

made in writing and accompanied by 

supporting documentation (e.g., 

details of error message displayed, 

samples of failed reports etc.).  

 

The Client hereby grants SDM a 

perpetual, irrevocable, worldwide 

licence to use any Feedback that the 

Client communicates to SDM during 

the term of this Agreement, without 

compensation, any obligation to report 

on such use and any restriction.  

SDM’s rights as granted in the 

previous sentence include the right to 

exploit Feedback in any way, as well 

as the right to grant sublicences.  

 

4. PAYMENT 

The Annual Fee for the Initial Period is 

payable by the Client to SDM on the 

Effective Date. 

 

The Annual Fee for each Renewal 

Period will be the annualised Annual 

Fee of Initial Period plus any 

increases as determined by SDM.  

Such increase will not exceed the 

greater of the consumer price index 

and 5%.  SDM shall notify the Client 

by 30 September in the current period 

of the increase for the next period.  

 

The Annual Licence Fee for each 

Renewal Period is payable in advance 

and must be paid by 31 December 

prior to the Renewal Period. 

All fees are exclusive of VAT and any 

other goods and service tax, which will 

be levied at the current rate in force 

and payable by the Client at the time 

the Annual Fee is due. 

 

In addition to the fees specified in this 

clause, the Client shall reimburse 

SDM for SDM’s reasonable travel and 

any accommodation expenses 

incurred in providing Support Service. 

Such expenses will be kept to a 

reasonable minimum and agreed with 

the Client prior to work commencing. 

 

Invoices shall be payable within 15 

days of receipt of the invoice by the 

Client. 

 

SDM reserves the right to suspend the 

provision of the Support Service if 

payments are overdue by 45 days, 

until such time as all overdue 

payments are paid. 

 

By 1 September, annually, the Client 

shall state to SDM the number of 

Housing Units, Factored Housing 

Units and Shared Ownership Housing 

Units (if any) it expects as of 31 

December of the same year. 

Increases in the number of Housing 

Units and Factored Housing Units (if 

any) may incur an Annual Fee 

increase by the then-current rate card. 

 

5. PROTECTION AND SECURITY 

The Client shall not itself, and shall not 

permit any other party to, by any 

means: 

 

(a) disassemble, decompile, decrypt, 

or reverse engineer, or in any way 

attempt to discover or reproduce 

source code for, any part of the 

Software; 

(b) alter, modify, or prepare 

adaptations of or derivative works 

from the Software;  

(c) use the Software to create any 

computer program or other 

material that performs, replicates, 

or utilises the same or 

substantially similar functions as 

the Software;  

(d) demonstrate or display the 

Software or its operation to the 

public or to unauthorised parties;  

(e) use the System in a service 

bureau or time-sharing 

environment;  

(f) alter or remove any copyright, 

trademark, or other proprietary 

notices or marks or any 

confidentiality legends embedded 

or otherwise appearing in or on 

Software or related 

documentation; or 

(g) sell, sublicense, lease, assign, 

pledge, mortgage, encumber, 

transform, or otherwise distribute, 

dispose of, or transfer the 

Software or this Agreement, or 

any of the rights or obligations 

granted to or imposed on the 

Client herein; and any attempt to 

do so shall be void. 

 

6. SDM’S ACCESS 

The Client shall make available free of 

charge to SDM all information and 

technology facilities and services, 

including the use of computer 

hardware, an SDM-approved modem 

and telecommunications software, as 

reasonably required by SDM for the 

performance of its obligations under 

this Agreement. All access to the 

Client’s system by SDM, both local 

and remote, will be by prior 

arrangement. 

 

7. RENEWAL AND TERMINATION 

This Agreement will automatically 

renew annually after the Initial Period, 

such subsequent periods being a 

“Renewal Period”, until terminated in 

accordance with this Agreement.  



 

Either party may terminate this 

Agreement by giving written notice to 

the other party prior to 31 December, 

following which the Agreement will 

terminate on 30 June of the following 

calendar year. 

 

Either party may terminate this 

Agreement with immediate effect 

upon giving notice in writing to the 

other party, in any of the following 

events: 

 

(a) if the non-terminating party enters 

into a deed of arrangement, 

commits an act of bankruptcy or 

compounds with its creditors;  

(b) if a receiving order is made 

against the non-terminating party, 

an order is made or a resolution is 

passed for the winding up of the 

non-terminating party, an order is 

made for the appointment of an 

administrator to manage the non-

terminating party's affairs, 

business and property, a receiver 

is appointed of any of the non-

terminating party's assets or 

undertakings or  if circumstances 

arise which entitle a court or a 

creditor to appoint a receiver or 

manager or which entitled the 

Court to make a winding-up order 

or if the other party takes or 

suffers any similar or analogous 

action in consequence of debt; or  

(c) if the non-terminating party 

commits any breach of this 

Agreement and (if remediable) 

fails to remedy the breach within 

15 days of notice demanding it to 

do so 

 

Any termination of this Agreement 

shall be without prejudice to the 

accrued rights of the parties on the 

date of such termination. 

 

On termination of this Agreement, the 

Client shall (i) immediately cease all 

uses of the Software, (ii) deliver up 

any hardcopies of to SDM Property, 

delete and destroy all other copies of 

SDM Property and any part thereof 

held for back-up or archiving or other 

purposes (and certify such deletion 

and destruction), (iii) lose all the 

licences granted herein and all rights 

to use the Software; and all fees and 

amounts outstanding by the Client, if 

any, must be immediately remitted to 

SDM. 

 

8. ASSIGNMENT AND SUB-

CONTRACTING 

Neither party shall without the prior 

written consent of the other party 

(which shall not be unreasonably 

withheld) assign or transfer this 

Agreement or any of such party’s right 

hereunder nor sub-contract any of its 

obligations hereunder. 

 

 

9. DISCLAIMER OF 

WARRANTIES 

The Client expressly acknowledges 

and agrees that the Software and 

Support Services are provided "as is" 

and that SDM makes no (and hereby 

disclaims all) warranties other than 

expressly provided herein, whether 

written or oral, or express, implied, or 

statutory, with respect to the subject 

matter hereof, including implied 

warranties of merchantability, 

noninfringement, title, data integrity, 

quiet enjoyment, or fitness for a 

particular use or purpose, or its quality 

or reliability. SDM does not warrant 

that all errors can be corrected or that 

operation of the Software will be 

uninterrupted or error-free.  

 
10. LIMITATION OF LIABILITY 

SDM shall be liable for any damage to 

property caused by the negligence or 

willful default of its employees while 

performing its obligations under this 

Agreement.   

 

SDM’s total liability to the Client 

relating to this Agreement will be in the 

aggregate limited the Client’s actual 

damages and not to exceed the 

Annual Licence Fee paid in the current 

period.   

 

In no event will SDM or any of its 

affiliates be liable for any 

consequential, indirect, incidental, 

exemplary, reliance, special, or 

punitive damages or costs (including 

but not limited to legal fees or lost 

profits, time, savings, property, data, 

use, goodwill, or other economic 

advantage), arising from or in 

connection with this Agreement, 

regardless of the cause of action or 

the theory of liability, whether in tort, 

contract, or otherwise, even if SDM 

has been notified of the likelihood 

thereof. 

 

11. USERS 

Promptly on request at any time, the 

Client shall certify to SDM the number 

of Users at each Site where the 

Software is installed.  

 

Only Users authorised by the Client 

may access and use the Software, 

and such access and use must be 

within the authorised scope and 

licence set forth in this Agreement.  

The Client is responsible for all acts 

and omissions of the Users with 

respect to the Software.  

 

The Client shall, and shall procure that 

all Users, comply with all laws in the 

use of the Software.  

 

The Client will indemnify, defend and 

hold harmless SDM against any 

claims and damages asserted by any 

third party relating to any acts of any 

User. 

 

12. COMPLIANCE AND AUDIT 

The Client shall promptly notify SDM 

of any pending relocation and any 

relocation of the Software installation 

from any Site 

 

The Client represents and warrants 

that the number of Housing Units and 

Factored Housing Units (if any) stated 

to SDM as specified in the 

Schedule(s) are true and correct as of 

the Effective Date (or on the date 

provided, if later), and the Client shall 

promptly notify SDM of any change in 

such numbers.  

Promptly on request at any time, the 

Client shall provide to SDM 

reasonable assistance and access to 

the Client’s systems, records, books 

and materials reasonably required for 

an Audit.  If SDM determines that the 

Client has exceeded its permitted 

scope of use or that the number of 

Housing Units or Factored Housing 

Units (if any) has increased from that 

number most recently stated to SDM 

(“Adverse Determination”), SDM will 

notify the Client of its determination 

and may:  

 

(a) require the Client to immediately 

discontinue the unpermitted use 

or terminate the Client’s access to 

and use of the Software and 

Support Service; and  

 

(b) change the package or modules 

of the Software package 

commensurate with actual past 

number of Housing Units,  

Factored Housing Units and 

Shared Ownership Housing Units 

(if any) and invoice the Client for 

the new or different licence and 

product, and the Client shall pay 

SDM’s invoice on receipt.  

 

The cost and expense of all Audits will 

be borne by SDM unless an Adverse 

Determination has been made by 

SDM, in which case the cost and 

expenses will be payable by the 

Client. 



 

13. CONFIDENTIALITY 

Each party (“Recipient”) may receive 

Confidential Information of the other 

party (“Discloser”) or third parties to 

whom Discloser has a duty of 

confidentiality.  

 

The Recipient shall hold the 

Confidential Information in strict 

confidence and shall not disclose any 

such Confidential Information to any 

third party other than its employee and 

contractors, including counsel, 

accountants, and financial advisors 

(collectively, “Representatives”), in 

each case who need to know such 

information and who are bound by 

restrictions regarding disclosure and 

use of such information comparable to 

and no less restrictive than those set 

forth herein.  

 

The Recipient shall not use the 

Confidential Information for any 

purpose other than as necessary to 

perform this Agreement.  

 

Recipient may disclose Confidential 

Information to the extent required by 

applicable law or regulation, but the 

Recipient shall, to the extent legally 

permitted but other than in connection 

with a routine audit or examination by, 

or a blanket document request from, a 

regulatory or governmental entity that 

does not reference the Discloser or 

this Agreement, give the Discloser 

prompt written notice prior to such 

disclosure, and at the Discloser’s cost, 

a reasonable opportunity to review 

and comment upon the disclosure and 

request confidential treatment or a 

protective order pertaining thereto 

prior to Recipient making such 

disclosure. 

 

Upon the Discloser’s written request 

at any time, the Recipient shall use 

commercially reasonable efforts to 

destroy the Confidential Information 

and any copies or extracts thereof.  

 
14. PERSONAL DATA  

The Client may in its sole discretion 

provide to SDM Personal Data to the 

extent necessary for the performance.  

To the extent Personal Data is 

provided, each party shall comply with 

applicable laws pertaining to Personal 

Data.   

 

15. NOTICES  

Any notice required or permitted to be 

given to either party will be in writing 

and personally delivered or sent by 

courier or email to the intended 

recipient at its address above. 

Couriered notices will be deemed 

received after 5 business days, and 

emailed notices will be deemed 

received on the next business day.  

Any party may from time to time 

change its address by written notice to 

the other party given in accordance 

with this clause.  

 

16. GENERAL 

This Agreement and any disputes 

(including non-contractual disputes) in 

connection with its subject matter or 

formation are governed by and 

construed in accordance with the laws 

of England, and the courts of England 

have exclusive jurisdiction to settle 

any such disputes (including non-

contractual dispute).   

 

This Agreement sets out the whole 

agreement between the Client and 

SDM in respect of the subject matter 

of this letter. It supersedes any 

previous draft, agreement, 

arrangement or understanding 

between them, whether in writing or 

not, relating to its subject matter.  

 

This Agreement may be signed in two 

counterparts and by each party on 

separate counterparts. Each 

counterpart is an original, but all 

counterparts will together constitute 

one and the same instrument. 

Delivery of a counterpart of this 

Agreement by email attachment will 

be an effective mode of delivery, and 

such electronic copies are deemed 

originals. 

 

Headings have been included for 

convenience and will not be used in 

construing any provision herein.  

                                                                           

 


